The Extent of
Contractual Rights
Chapter Objectives
After study of this chapter, students should be able to:
Explain how the rule of privity establishes who may have rights or obligations
under a contract.
Illustrate the exceptions to the rule of privity.
Explain how rights and obligations in a contract may be transferred to others
who were not a party to the original contract.
Illustrate the advantages and flexibility such transfers offer to business operators.

Your Business at Risk
While a simple contract may be between two persons, the law often
allows third parties into the picture. Business persons must know
when and how their rights and obligations can be extended to others.
Without understanding this process you may retain responsibilities you
may have wished (or paid!) to transfer to someone else, or you may be
expecting benefits under a contract which you no longer have a right
to receive.

Privity of Contract
Once a valid contract has been negotiated, each party is entitled to performance of the
agreement according to its terms. In most cases, the contract calls for performance by
the parties personally. However, the parties may either attempt to confer a benefit on a
third party by way of contract, or impose a liability on a third party to perform a part of
the agreement.
At Common Law, the rule relating to third-party liability is relatively clear. Apart
from any statutory obligation or obligation imposed by law, a person cannot incur
liability under a contract to which he or she is not a party. By this rule, parties to an
agreement may not impose a liability on another who is not a party to the contract
except in those circumstances where the law imposes liability. For example, under
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the law of partnership, a partner (in the ordinary course of partnership business) may
bind the partnership in contract with a third party. The remaining partners, although
not parties to the agreement, will be liable under it and obligated to perform. The law
provides in such a case that the partner entering the contract acts as the agent of all of
the partners and negotiates the agreement on their behalf as well.
Under certain circumstances, a person may acquire liability under a contract
negotiated by others if the person accepts land or goods that have conditions attached
to them as a result of a previous contract. In this case, the person would not be a party
to the contract but, nevertheless, would be subject to liability under it. This situation
may be distinguished, however, from the general rule on the basis that the person
receiving the goods or the property accepts them subject to the conditions negotiated
by the other parties. This person must also be fully aware of the liability imposed at the
time that the goods or property are received. The acceptance of the liability, along with
the goods or property, resembles, in a sense, a subsidiary agreement relating to the
original agreement under which one of the original contracting parties retains rights in
the property transferred.
Alton Ship Leasing Ltd. owns a large charter powerboat that it wishes to sell,
but that it presently leases to Chambers for the summer. Burrows enters into a
contract with Alton to purchase the boat, aware of the lease that runs for several
months. Burrows intends to make a gift of the boat to his son. As a part of the
contract he requires delivery by Alton to his son of the ownership papers pertaining
to the vessel. If Burrows’s son accepts the ownership of the boat, aware of the delay
in delivery, he would probably be required to respect the contract and accept the
goods under the conditions imposed by the contract between Alton and his father.1

Prior Interests in Land
privity
a person cannot incur
liability under a contract
to which he or she is
not a party.

An important exception to the privity of contract rule concerns contracts that deal
with the sale, lease, or transfer of land. In general, the purchaser of land takes the
land subject to the rights of others who have acquired prior interests in the property
or rights of way over the land. The purchaser is usually aware of the restrictions before
the purchase is made, however; with the exception of some tenancies, all restrictions
running with land and all rights of third parties must be registered against the land in
most jurisdictions. Consequently, the person acquiring the land has notice of the prior
agreements at the time of the transfer of title. Actual notice of an unregistered contract
concerning the land may also bind the party, depending upon the jurisdiction and the
legislation relating to the transfer of interests or land. Apart from this limited form of
restriction or liability imposed by law, a person who is not a party to a land contract
may not normally incur liability under it.

Constructive Trusts
The second part of the rule relating to third parties concerns the acquisition of rights
by a person who is not a party to a contract, but upon whom the parties agree to
confer a benefit. The principle of consideration comes into play, however, if the third

1.

See, for example, Dominion Coal Company v. Lord Strathcona Steamship Company, 1925 CanLII 330 (UK JCPC).
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an agreement or
arrangement whereby a
party (called a trustee)
holds property for the
benefit of another
(called a beneficiary or
cestui que trust).
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party attempts to enforce the promise to which he or she was not a contracting party.
When the principle of consideration is strictly applied, it acts as a bar to a third party
claiming rights under the contract. This occurs because the beneficiary gives no
consideration for the promise of the benefit. Only the person who is a party to the
agreement and gives consideration for the promise would have the right to insist on
performance.
The strict enforcement of the rule had the potential for abuse at Common Law
whenever a party to a contract who had the right to enforce the promise was unable or
unwilling to do so. To protect the third party, the courts of equity provided a remedy in
the form of the doctrine of constructive trust. Under this equitable doctrine, the contract
is treated as conferring a benefit on the third party. As well, the promisor is obliged
to perform as the trustee of the benefit to be conferred on the third-party beneficiary.
Under the rules of trust, the trustee, as a party to the contract, has the right to sue the
contracting party required to perform. However, if the trustee refuses or is unable to
take action, the third-party beneficiary may do so by simply joining the trustee as a
party defendant.
Alport and Bush enter into an agreement that will provide a benefit for Cooke,
who is not a party to the agreement. Under the privity of contract rule, Cooke
could not enforce the promise to confer the benefit. Only the person who gave
consideration for the promise could enforce the agreement. However, if that person
refuses to take court action, Cooke would be entitled to do so. The reasoning
here is that if the trustee of the benefit refused or was unable to act to enforce the
promise, this in turn would affect Cooke’s rights as beneficiary of the trust. This
would also be the case if the trustee, once in possession of the funds or benefit,
refused to confer the benefit on the beneficiary.

Promises under Seal
A formal contract under seal also represents an exception to the general rule concerning
privity of contract. If the formal agreement is addressed to the third party and contains
covenants that benefit the third party, the delivery of the agreement to the third party
would enable that person to maintain an action against the promisor to enforce the
rights granted under the agreement, should the promisor fail or refuse to perform.

Statutory Rights and Liabilities
Since rights are frequently conferred on third parties in certain types of contracts,
the legislation governing these types of contracts generally provides the third party
with the statutory right to demand performance directly from the contracting party.
This is without regard for consideration or the Common Law rule concerning privity
of contract.2 The right of a beneficiary under a contract of life insurance is a notable
example of the legislative establishment of third-party rights to a benefit under such a
contract. Without statutory assistance (and assuming that a trust cannot be ascertained)
the doctrine of privity of contract would apply and the beneficiary would be unable to
collect from the insurance company. This is so because under the privity of contract rule
2.

See, for example, the Insurance Act, R.S.O. 1990, c. I.8, ss. 127, 201 and 318.
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a person not a party to a contract would not acquire rights under the agreement. This
rule also applies to the liability of outside parties. Unless the person can be shown to be
liable by way of some statutory or Common Law rule, a person who is not a party to a
contract cannot be liable under it.
The acquisition of rights and the assumption of liabilities by third parties may,
nevertheless, be expanded at Common Law to include parties who are closely related to
the agreement and aware of the terms. In a number of cases, the courts have held that
a party who receives a benefit under a contract may take advantage of implied terms
within it,3 or be subject to the liabilities that were negotiated.4

Other Privity Exceptions
From a practical point of view, another route is available whereby a third party may
acquire a right against another. By the law of contract, only the purchaser under a
contract of sale would have a right of action if the goods purchased proved to be unfit
for the use intended. While under the law of torts, if the user or consumer can establish
a duty on the part of the manufacturer not to injure the consumer, and if injury ensues
as a result of use by the third party, a right of action would lie against the manufacturer.
This would be the case even though no contractual relationship existed. The availability
of these alternate remedies to third parties has eased the pressure for changes in the
privity of contract rule, and perhaps slowed the move toward broadening the exceptions
to it. Apart from the use of the law of torts, the general trend seems to be to provide
for specific cases in legislation or by alternate remedies, rather than to alter the basic
concept of privity of contract.
A similar agreement that attempts to confirm a right on a party occurs when
a third party attempts to enforce rights or benefits under an agreement to which
the third party is not a party but a beneficiary. This issue arose in the case of Shanklin
Pier Ltd. v. Detel Products Ltd.,5 where a warranty had been given that certain paint
substituted for the type specified was suitable for the purpose intended. The contract
was negotiated by the painting contractor and the paint supplier. However, when the
paint proved to be unsuitable, the third-party owner of the painted pier attempted to
enforce the warranty.
The judge discussed the issue in the following manner:
This case raises an interesting and comparatively novel question whether or
not an enforceable warranty can arise as between parties other than parties to
the main contract for the sale of the article in respect of which the warranty is
alleged to have been given.
The defence, stated broadly, is that no warranty such as is alleged in the statement of claim was ever given and that, if given, it would give rise to no cause
of action between these parties. Accordingly, the first question which I have to
determine is whether any such warranty was ever given.

His Lordship reviewed the evidence about the negotiations which led to the
acceptance by the plaintiffs of two coats of D.M.U. in substitution for the paint
originally specified, and continued:
In the result, I am satisfied that, if a direct contract of purchase and sale of
the D.M.U. had then been made between the plaintiffs and the defendants,
3.
4.
5.

Shanklin Pier Ltd. v. Detel Products Ltd., [1951] 2 K.B. 854.
Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd., [1954] 2 Q.B. 402; Anticosti Shipping Co. v. Viateur St.-Armand, [1959] S.C.R. 372.
Supra 3.
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the correct conclusion on the facts would have been that the defendants
gave to the plaintiffs the warranties substantially in the form alleged in the
statement of claim. In reaching this conclusion, I adopt the principles stated
by Holt, C.J. in Crosse v. Gardner and Medina v. Stoughton that an affirmation
at the time of sale is a warranty, provided it appear on evidence to have been
so intended.
Counsel for the defendants submitted that in law a warranty could give rise
to no enforceable cause of action except between the same parties as the
parties to the main contract in relation to which the warranty was given. In
principle this submission seems to me to be unsound. If, as is elementary, the
consideration for the warranty in the usual case is the entering into of the
main contract in relation to which the warranty is given, I see no reason why
there may not be an enforceable warranty between A and B supported by the
consideration that B should cause C to enter into a contract with A or that B
should do some other act for the benefit of A.

When employees negligently perform their duties under a contract made between
their employer and a customer of the firm, the customer may have the opportunity
to bring an action in tort against both the employer and the employees. If a duty of
care was owed by the employees to the customer, it would appear that the court may
consider the employees personally liable to the customer for their tort. In the Supreme
Court of Canada case of London Drugs v. Kuehne & Nagel International Ltd.,6 a customer
entered into a storage contract with a warehouse operator for the storage of a transformer. Employees of the warehouse operator negligently damaged the transformer in
the course of moving it. The customer brought an action for damages in contract and
tort for negligence against both the warehouse operator and the employees. The court
decided that both the employees and the warehouse operator were liable for the loss,
but allowed the employees, who were not party to the contract between the warehouse
operator and the customer, to limit their liability to the amount agreed upon in the
contract. On the basis of this case, it would appear that employees who are not parties
to their employer’s contract may nevertheless use the contract’s provisions to limit their
liability in tort.

Clients, Suppliers or Operations in QuEbec
The Civil Code of Quebec, Articles 1440–1450, provides counterparts to the chief Common Law principles of thirdparty involvement in contract. These are:
1440. A contract has effect only between the contracting parties; it does not affect third persons, except where
provided by law. (Willes: privity)
1443. No person may bind anyone but himself and his heirs by a contract made in his own name, but he may
promise in his own name that a third person will undertake to perform an obligation, and in that case he is liable
to reparation for injury to the other contracting party if the third person does not undertake to perform the obligation as promised. (Willes: vicarious performance)
1444. A person may make a stipulation in a contract for the benefit of a third person. The stipulation gives
the third person beneficiary the right to exact performance of the promised obligation directly from the promisor.
(Willes: third-party beneficiaries)

6.

1992 CanLII 41 (SCC).
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Assignment of Contractual Rights and Obligations
Novation
novation
a mutual agreement
to amend the terms or
parties to an existing
agreement.

A third party may, of course, wish to acquire rights or liability under a contract by
direct negotiation with the contracting parties. Should this be the case, the third party
may replace one of the parties to the contract by way of a process called novation. This
process does not conflict with the privity of contract rule because the parties, by mutual
consent, agree to terminate the original contract and establish a new agreement. In this
agreement the third party (who was outside the original agreement) becomes a contracting party in the new contract and subject to its terms. The old agreement terminates,
and the original contracting party, now replaced by the third party, becomes free of any
liability under the new agreement. By the same token, the original contracting party,
being no longer a contracting party, is subject to the privity of contract rule.
The legal nature of novation involves a number of elements that must be present
to establish a complete novation. These were set out by the British Columbia Court of
Appeal in the case of Re Abernethy-Lougheed Logging Co.; Attorney-General for British
Columbia v. Salter,7 where the requirements were noted as follows:
… three things must be established: First, the new debtor must assume the
complete liability; second, the creditor must accept the new debtor as a
principal debtor, and not merely as an agent or guarantor; third, the creditor
must accept the new contract in full satisfaction and substitution for the old
contract; one consequence of which is that the original debtor is discharged,
there being no longer any contract to which he is a party, or by which he can
be bound.
All these matters are in our law capable of being established by external
circumstances; by letters, receipts, and payments and the course of trade or
business.
In other words, in the absence of an express agreement the intention of the
parties may be inferred from external circumstances including conduct.

The process of novation, as a means of transferring contractual rights to a third
party, is a useful method of avoiding the privity of contract rule. However, in modern
business practice, it is not only cumbersome but also inappropriate for certain kinds
of transactions, where the third party may only be interested in a particular aspect
of the transaction.
Textile Imports Ltd. sells goods to Best Clothing Co. on credit. Textile
Imports Ltd. may not wish to have its funds tied up in a large number of credit
transactions — it may wish to have access to its money to finance its own business.
Credit Finance Co. is prepared to buy Best Clothing Co.’s promise to pay from
Textile Imports Ltd., but if novation is the only method of transfer of these rights,

7.

1992 CanLII 41 (SCC).
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all parties would be obliged to consent. Assuming Best Clothing Co. is willing
to surrender its rights against Textile Imports Ltd. in the contract of sale, a new
agreement between Best Clothing Co. and Credit Finance Co. would have to
be formed. In this contract, Credit Finance Co. would be obliged to give some
consideration for Best Clothing Co.’s promise to pay, or the contract would have
to be under seal. Novation would clearly be an unwieldy tool for such a simple
business transaction.

Equitable Assignments

a paper document that
represents a right or
interest that has value
(e.g., a share certificate).

an assignment that
could be enforced if all
parties could be brought
before the court.

There was a difficulty at Common Law that prevented the development of a simpler,
more streamlined method of bringing a third party into a contractual relationship.
This was the fact that, originally, the Common Law courts would only recognize
rights in contracts between parties as personal rights that were not subject to
transfer. These particular rights, called
(in contrast to choses in
possession, which are goods and things of a physical nature), were treated differently
by the court of equity. Equity recognized the need for flexibility in the transfer of
rights under contracts and business agreements. It would enforce rights that had
been transferred to a third party if all of the parties could be brought before the
court. If the court could be satisfied that a clear intention to assign the rights had
been intended by the parties to the agreement, the contract would be enforced.
While this process, too, was cumbersome, it nevertheless permitted the assignee a
right to enforce it against the promisor.
Equity did not normally permit an assignee to bring an action on an assignment
in the assignee’s own name. Rather, it imposed a duty on the assignor to attach his
or her name to the action. This step was normally necessary in order to have all
parties before the court, and to prevent a further action in the Common Law courts
by the assignor against the debtor at a later date. The presence of the assignor, while
sometimes inconvenient, was necessary since
need not take
any particular form. They may be either oral or written. The only essential part of
the assignment was that the debtor be made aware of the fact that the assignment
had been made to the third party. If this was done, any other evidence surrounding
the assignment or the original agreement would be available to the court by way of
evidence at trial.
Under the rules of equity, an assignment did not bind the debtor or promisor until
notice had been given to him or her of the assignment. From that point on, the assignment was effective, and he or she was obliged to comply with it. It was, however, subject
to any rights that existed between the debtor and the assignor, for the assignee took the
assignment subject to any defences to payment that existed between the original parties
to the contract.

Vicarious Performance
Certain contracts were recognized as unassignable in both the Common Law courts
and the courts of equity. Any contract that required the personal service or personal
performance by a party to the contract could not be performed by a third party to
the agreement. For example, if a person engaged an artist to paint her portrait, the
artist who was engaged would be required to do the painting. The only procedure
www.tex-cetera.ws

C h a pter 1 2

a performance of a
contract by a third party,
where the contracting
party remains liable for
the performance.

The Extent of Contractual Rights

|

enabling a third party to perform would be novation, which would require all parties
to consent to the change. In some circumstances the courts did permit a modified
form of personal performance to take place if the contract did not specifically state
that only the contracting party could perform. In these contracts, the party to the
contract remains liable for the performance according to the terms of the agreement.
However, the actual work done, or performance, is carried out by another person
under a separate agreement with the contractor. This type of performance, known
as
, involves two or more contracts. The first contract is the
contract between the parties in which the contractor agrees to perform certain work or
services. The contractor, in turn, enters into a second contract. This may be a contract
of employment with one of the contractor’s employees, or it may be a contract with an
independent contractor to have the actual work done. In all cases, the primary liability
rests with the contractor if the work is done improperly. The unsatisfied party to the
contract would not sue the person who actually performed the work, but would sue
the contractor. The contractor, in turn, would have the right under the second contract
to take action against the party who actually performed the work, if the work was
done negligently.

C a s e i n Po i n t
Cast-tek Metal Works receives an unexpectedly large order for cast aluminium wheel rims from one of its regular
clients, a major Canadian auto parts retailer. In order to meet the order delivery date, Cast-tek farms out part of the
production to another metalworking firm, Allied Metal. Allied, in attempt to raise its own profit margin on the deal,
uses lower grade aluminium and cuts corners in production. The faulty rims show up as returns made to the retailer
from dissatisfied final customers. The retailer takes action against Cast-tek for damages. It will succeed against Casttek, and Cast-tek will have a similar right of recovery against Allied Metal.

These contracts conflict neither with the privity of contract rule nor with the rules
relating to novation and the assignment of contractual rights. Both contracts remain
intact, and the third party does not acquire rights under the second contract. The only
difference is that the actual performance of the work in one contract is done by a party
to the second contract.
As a general rule, most contracts for the performance of work or service may
be vicariously performed if there is no clear understanding that only the parties to
the contract must perform personally. Most parties to business transactions do not
contemplate that the other party to the agreement will personally carry out the work,
nor in many cases would the parties consider it desirable. Consequently, by customs
of the trade in most business fields, the contracts may be vicariously performed. Only
in the case of professionals, entertainers, and certain other specialized activities where
special skills or talents are important would personal service be contemplated.

MANAGEMENT ALERT: Best Practice
If your business is sourcing inputs from a particular supplier, and you wish to ensure those inputs originate
only from that source directly (perhaps because the source always exceeds your quality specifications, uses only
best-quality sub-components, etc.), you may wish to include a clause in supply contracts prohibiting vicarious
performance, unless with your specific consent.
www.tex-cetera.ws
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Statutory Assignments
By the middle of the nineteenth century, the need for a more streamlined method of
transferring contractual rights (other than novation, vicarious performance, and equitable assignments) became apparent. Businesses frequently assigned contractual rights,
but when difficulties arose, the practice of the courts of equity to require all parties to be
present often proved inconvenient. This was particularly so if the assignor had made a
complete assignment of all rights to the assignee, and the dispute concerned only those
events that transpired after the assignment had been made. To eliminate these difficulties, the law was altered by an English statute in 18738 to give the assignee of a chose in
action a right to institute legal proceedings in the assignee’s own name if the assignee
could satisfy four conditions:
1. the assignment was in writing and signed by the assignor,
2. the assignment was absolute,
3. express notice of the assignment was given in writing to the party charged, the
title of the assignee taking effect from the date of the notice, and
4. the title of the assignee was taken subject to any equities between the original
parties to the contract.9
Essentially, the change in the law did nothing more than permit the assignee to
bring an action in his or her own name to enforce a contractual right that had been
assigned absolutely, and to provide the form which notice of the assignment should
take. In effect, however, it enormously increased the efficiency by which assignments
could be made. In all other respects, the rights and duties of the parties remained much
the same as those for equitable assignments that the courts of equity had enforced
before the statutory change.
Mall Developments Inc. (MDI) sells Maple Leaf Mall and assigns absolutely
the tenant leases to Realty Management Corporation (RMC). MDI delivered
notices of the assignment of the leases to RMC. This statutory assignment is
now complete, and tenants will thereafter make their regular lease payments
to RMC.
The statutory requirement of written notice of the assignment was a beneficial
change in procedure. In the past, the notice for equitable assignments could be either
written or oral. Indeed, in many cases where the debtor was illiterate, the creditor saw
no need to prepare a written notice, only to be obliged to explain it to the debtor on
delivery. The alteration reflected, however, the changes that had taken place in society
and the relative rarity of illiteracy, particularly in the business community, by the end of
the century. It also had the added advantage of fixing the time at which the title in the
assignee is established as far as enforcement of the debt is concerned. Until the written
notice is received by the debtor, any payment could properly be made to the creditor.
If the assignee was tardy in delivering the notice of the assignment, the payment of
the debt to the original creditor would discharge the debtor. The assignee would then
be obliged to recover the money from the assignor. Conversely, any payment made to
the original creditor after the debtor received notice of the assignment would be at the
debtor’s risk, for the assignee would be entitled to payment of the full amount owing
8.
9.

Supreme Court of Judicature Act, 36 & 37 Vict., c. 66, s. 25(6). Similar legislation was passed in most common law provinces of Canada.
See, for example, Conveyancing and Law of Property Act, R.S.O. 1990, c. C.34, s. 54(1).
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from the time the notice was given. If the debtor failed to heed the notice, they could
conceivably be obliged to pay the amount over again to the assignee, if unable to recover
it from the original creditor.
In the event that a creditor has assigned the same debt to two different assignees,
by either accident or design, the assignee first giving notice to the debtor would be
entitled to payment, provided that he or she had no notice of any prior assignment.
Thus, if the first assignee delays giving notice to the debtor, and the second assignee
of the same debt gives notice to the debtor without knowledge of the prior assignment, and is paid by the debtor, the debtor is discharged from any obligation to pay
the first assignee.
From the assignee’s point of view, some risk is involved when an assignment
takes place, because the assignee takes the contract as it stands between the parties
at the time of the assignment. While the assignee can usually obtain some assurance
as to the amount owing on the debt, the risk that the debtor-promisor may have
some defence to payment, or some
, is always present. The assignee gets the
same title that the assignor had. If the assignor obtained the title or rights by fraud,
undue influence, duress, or some other improper means, the debtor may raise this
as a defence to any claim for payment. While the assignee would not be liable in tort
for any deceit, the defence would allow the debtor to avoid payment, as the contract
would be voidable against both the assignor and assignee. The same rule would also
apply if the assignor became indebted to the debtor on a related or unrelated matter
before the notice of the assignment was made. The debtor, in such circumstances,
would be entitled to deduct the assignor’s debt from the amount owing by way of
set-off. He or she would be obliged to pay the assignee only the difference between
the two debts. If the assignor’s obligation was greater than the amount of the debt
assigned, then the assignee would be entitled to no payment at all. He or she would
not, however, be liable to the debtor for the assignor’s indebtedness. Figure 12–1
illustrates
.

Statutory Assignment
DEBTOR

Debt Owed

Written Notice of Assignment

CREDITOR (ASSIGNOR)
Assignment
of Debt
NEW CREDITOR
(ASSIGNEE)

MANAGEMENT ALERT: Best Practice
“Factoring receivables” is a common business tool for raising funds quickly. A business assigns its existing accounts
receivable (due now or in the future) to a “factor” (a collections company or bank) in return for an immediate
lump-sum percentage payment (often 75 percent to 95 percent of the face value). The factor then collects the debts
as they normally become due. Such assignments can create problems, as the debtors may have significant defences
to payment against the original creditor, which can be raised against the factor. When considering factoring, a
business should winnow out these potentially problematic accounts. Too often, businesses are excessively optimistic on the quality of their accounts. Difficulties then encountered by the factor result in claims back against the
www.tex-cetera.ws
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original creditor and lower percentages offered in future. They may also result in the loss altogether of factoring as
a future financing option if factors believe that the business cannot be trusted in its assessment of the probability
of collection of its accounts.

A QUESTION OF ETHICS
The assignment of contractual rights raises the potential of a clash of values within the ongoing relationship
between the parties. The sale contract is a closed environment (recall: privity) where buyer and seller have found
a set of common values sufficient to support a single transaction. In the case of ongoing contracts capable of
assignment, the environment is not closed, and any new participant need only find common values with one of
the two original parties. This raises the possibility that one original party may work well with the other, but the
third (assignee) may not. Picking an odd example illustrates all those which are more frequently encountered: an
animal rights activist leases a shop to an agreeable tenant. The tenant then makes a valid sub-lease to a butcher
shop. The result is relationship tension. Think carefully before providing for the assignment of contracts before
knowing who you might get as your new counterparty!

Assignments by Law
In addition to the provision made for the assignment of ordinary contractual rights
by which the parties must prepare a document in writing and give notice, there
are a number of other statutory assignments that come into effect on the death or
bankruptcy of an individual. Certain other statutory rights also come into play in some
cases where a person is incapable of managing their own affairs. Under all of these
circumstances, some other person assumes all of the contractual rights and obligations
of the individual, except for those requiring personal performance. For example, when
a person dies, all of their assets, and all contractual rights and obligations by operation
of law, are assigned to the executor named in the deceased’s will or to the administrator
appointed if the person should die intestate. Similarly, when a person makes a voluntary
assignment in bankruptcy or is adjudged bankrupt, a trustee is appointed. The trustee
acquires an assignment of all contractual rights of the bankrupt for the purpose of
preservation and distribution of the assets to the creditors. The rights and duties of both
the executor and trustee are governed by statute, as are the rights and duties of persons
similarly appointed under other legislation to handle the affairs of incapacitated persons
or corporations.10

Negotiable Instruments
an instrument in writing
that, when transferred
in good faith and for
value without notice of
defects, passes a good
title to the instrument to
the transferee.

The assignment of contractual rights must be distinguished from the assignment of
, such as promissory notes and cheques. Negotiable instruments
are subject to special legislation called the Bills of Exchange Act, which governs the rights
of the parties and assignees. Assignments under the Bills of Exchange Act are examined
in some detail in Chapter 28, “The Law of Negotiable Instruments.” However, for the
purpose of assignments generally, it is important to note that these instruments are
subject to a different set of assignment rules.
10. For example, the public trustee in the case of persons committed to a mental institution.
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Checklist for Extent of Contractual Rights
Privity prevails against third parties except for:
1.
2.
3.
4.

Interests running with land.
Constructive trusts.
Promises under seal.
Statutory exceptions.

Transfer of rights can be accomplished through:
1.
2.
3.
4.

Novation.
Equitable and statutory assignment.
Vicarious performance.
By operation of law.

Summary
The general Common Law rule with respect to
contractual rights and liabilities states that no person
may acquire rights or liability under a contract to which
he or she is not a party. By novation, a party may replace
another in a contract and become bound if all parties
consent. The contract is a new agreement, however, and the
replaced party no longer has rights or liability under it. In
some cases, parties may acquire rights if they are in a position to establish that a constructive trust for their benefit
was created by a contract. Apart from these exceptions, the
Common Law rule applies to all contracts unless, of course,
a statute specifically provides a right to a third party.
Rights under a contract may also be performed by
another person under vicarious performance, unless the

contract calls for personal performance. At law, rights
may be assigned either by an equitable assignment
or by a statutory assignment. In each case, notice of
the assignment must be given to the promisor before the
assignment is effective. Even then, the assignee receives
only as good a title to the right as the assignor had. Any
defence that the promisor or debtor is entitled to raise
to resist or avoid a payment demand by the assignor
may be raised against the assignee.
When parties are no longer capable of dealing with
their own affairs due to death, incapacity, or bankruptcy,
statute laws assign their contract rights to others to
manage.

Key Terms
choses in action, 252
equitable assignment, 252
negotiable instrument, 256

novation, 251
privity, 247
set-off, 255

statutory assignment, 255
trust, 248
vicarious performance, 253

Review Questions
1. What risk does an assignee take when a contract
assignment is made?
2. What are the major exceptions to the privity of
contract rule? Why are these exceptions necessary?
3. Define novation and explain its role in the
assignment of contractual rights.

4. Under what circumstances would a debtor be
entitled to set off a debt against a claim for payment
that the debtor has against another debtor?
5. Discuss vicarious performance as an exception to the
assignment of contractual rights. Why is this the case?
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6. Explain the requirements that must be met in order
to make a proper statutory assignment of contractual
rights.
7. Explain the importance of the privity of contract rule
in contract law.

8. Indicate the rights and duties of a debtor when
notice of assignment of the debt is received.
9. How is an equitable assignment of a contract made?
10. Must a person always consent to a statutory
assignment before it is effective?

Mini-Case Problems
1. C, a contractor, enters into a contract with D to
construct a house for him. C engages E, a plumber,
to install the plumbing in the house. If E installs the
plumbing negligently, what are D’s rights?
2. X owes Y $500. Some time later, X sells Y her canoe
for $200, but Y makes no payment for it. Y assigns
the $500 debt that X owes him to Z. Notice is given
by Z to X that Z is now the assignee of the debt, and
Z is to be paid the $500. What are X’s rights? What
are Z’s rights?
3. Each year since he was born, Aunt Mabel has sent
Dan $1,000 toward his future education. The money
is always in the form of a cheque payable to Dan’s
father. Explain the legal principle which will allow
Dan to claim these funds when he goes on to higher
education.

4. Thompson ran an auto-service shop and bought
certain parts directly from the automobile
manufacturers. He bought such a transmission
to repair a customer’s vehicle, installed it, and
soon after went out of business. Should that
transmission fail, the customer may be able to
claim under a warranty given to Thompson.
Explain how that would be possible under the
Common Law.
5. Angelo sells his flower shop business to Carla for
$60,000 including the inventory, equipment and the
balance of his lease. When the landlord hears of this,
she draws up a new lease for Carla, and gives Angelo
a release. What has happened regarding this lease
arrangement, at Common Law?

Case Problems for Discussion
Case 1
On January 20th, the Morrison Manufacturing
Company assigned a block of its receivables to Acme
Finance Company. On January 21st, it assigned a
second block to Zenith Finance Company. One of
Morrison’s accounts assigned to Zenith — that of

Jenkin — had already been assigned to Acme. Jenkin
received notice of the assignment to Zenith on January
27th, and that of Acme on January 28th.
To whom should Jenkin’s next payment be made,
and why?

Case 2
Personalized Performance Garage advertised “personalized service” for its customers. A large sign at the front
of the garage depicted the owner of the establishment
placing a check mark in a box on a work order that
read “personally inspected and repaired by a certified
A-1 Mechanic.”
Rita Morales was impressed with the advertisement
and the prospect of obtaining careful repair of her
expensive automobile. She delivered the automobile
for a minor engine adjustment and inquired if the
owner did provide personal service. In response to her
question, the owner replied, “I look at every one.”
Rita left the car at the garage and returned home.
About an hour later, she received a telephone call from
the garage owner who informed her that he had fixed

the engine, but the automobile had a leak in its radiator.
Rita requested that the leak be repaired as well.
Some time later, Rita went to the garage and
was informed that the car was “ready.” She paid her
account and drove away in the automobile. A few
blocks away the vehicle broke down, because the
radiator had not been filled with coolant after it had
been repaired.
The garage refused to repair the damage. They
informed Rita that the radiator had been repaired by
another repair shop that specialized in radiator repairs.
It was apparently not a custom of the trade for ordinary
mechanics to repair radiators in view of the special skill
and equipment involved.
Discuss the rights of the parties in this case.
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Case 3
Sly operated a used-car business. He sold Fox an
automobile that he indicated was in good condition and
suitable for use by Fox as a taxi. In the course of this
discussion, Sly stated that, in his opinion, the vehicle
was “hardly broken in,” as the odometer registered only
26,000 kilometres.
Sly suggested that Fox test drive the car to satisfy
himself as to its condition. Fox did so and, on his return
from a short drive, agreed to purchase the automobile
for $32,000. Fox signed a purchase agreement whereby
he would pay for the car by monthly instalments over a
three-year period.
On the completion of the transaction, Sly
immediately sold the purchase agreement to the

Neighbourhood Finance Company for $30,000. Fox was
duly notified in writing of the assignment.
A week later, the automobile broke down. When
the vehicle was examined by a mechanic, Fox was
informed that most of the running gear and the engine
were virtually worn out. Unknown to both Sly and Fox,
the previous owner had driven the automobile 226,000
kilometres and the odometer, which registered only
six digits (including tenths of kilometres), was now
counting the third time over.
When Fox discovered the condition of the automobile, he refused to make payments to the finance
company.
Discuss the rights of the parties in this transaction.

Case 4
Carlos sold his business inventory to Avi for $10,000.
Under their agreement, Avi was to pay Carlos $1,000
per month over a 10-month period, commencing on
March 1st of that year. Before the first payment was
due, Carlos became indebted to Avi for $5,000. Carlos
then assigned the $10,000 debt agreement to Malcolm.
Notice of this assignment was given to Avi. When he

discovered that he was to make all payments under
the agreement to Malcolm, he informed Malcolm that
he would not make a payment until August. He would
then make only the five remaining payments under the
agreement and consider the debt fully satisfied.
Discuss the rights of Avi and Malcolm and the
reasoning behind Avi’s response to the notice.

Case 5
Yolanda Adams was a naturalist who made a wildlife
film that she hoped to use in conjunction with lectures
to be given to conservation and hiking groups throughout the country. She engaged Basso, a well-known
musician in her community, to prepare the musical
background for the film. Adams paid Basso $5,000 for
his work. However, unknown to Adams, Basso had
given the work to another musician, Smith, and paid
him $1,000 for his efforts.
Adams used the film on one of her lecture tours,
and the newspaper reviews without exception declared
the film to be the highlight of her performance. Many
of the reporters commented favourably about the
beautiful musical background to the film.

Some months later, while on a second lecture
tour, a musician in the audience recognized Smith’s
musical style. He mentioned to Adams how much he
enjoyed listening to the musical accompaniment that
the musician had provided. Adams was annoyed when
she discovered that the background music had not
been played by Basso, but by another. On her return
home, she confronted Basso with the evidence. Basso
admitted that he had been too busy to do the musical
background.
Discuss the outcome of the case if Adams should
decide to take legal action against Basso.

Case 6
On August 4, Anchor Service Company entered into
an agreement with Rolston Products Company. By
this agreement, Rolston Products Company would
assign to Anchor Service Company its right to payment
under a contract it had with Werner Supply Company.
This would settle its indebtedness for certain services
rendered by Anchor Service Company.

Under the terms of the contract between Werner
Supply Company and Rolston Products Company,
Werner Supply Company was obliged to make monthly
payments in the amount of $5,000 over a three-year
term. Johnson, a trustee, would collect the payments
and forward them to Rolston Products Company.
Rolston Products Company assigned the right to these
payments to Anchor Service Company on August 4th.
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When Werner Supply Company received the
notice, the president of the company contacted Rolston
Products Company by telephone, and asked if payment
should not be made to Johnson, rather than to the
bank. The response of Rolston Products Company
was: “Pay the bank.” On this advice, Werner Supply
Company paid the balance of the money to the bank.
A month later, when no payment had been
received, Johnson contacted Werner Supply Company
and was informed that the money had been paid to
the bank. He immediately notified Anchor Service
Company of the fact. Anchor Service Company then
instituted legal proceedings against Werner Supply
Company for payment under the contract.
Discuss the legal issues raised in this case and the
respective arguments of the parties. Render a decision.

On the same day, they gave written notice to Johnson
that, as trustee, he was to make all future payments to
Anchor Service Company.
On August 10th, Rolston Products Company gave
a general assignment of its accounts receivable to its
bank as security for a loan. The bank notified Werner
Supply Company in writing on December 27th that it
held a general assignment of the accounts receivable
of Rolston Products Company, and that all future
payments of the company should be made to the bank.
Included with the notice was a written request from
Rolston Products Company for payment in full to
the bank if Werner Supply Company could possibly
manage it, even though the contract only called for
monthly payments.

Case 7
Maya Black wished to purchase Seamus Green’s farm.
After lengthy negotiation, the two parties drew up and
signed an agreement of purchase and sale for the farm
with the assistance of and in the presence of Green’s
real estate agent, Simms. The agreement that the
parties signed was a standard, preprinted form used
by all local real estate agents that contained a clause
which was an irrevocable direction by the vendor of the
land, Green, to the purchaser, Black, to deduct from the
sale price and pay the real estate agent’s commission
directly to Simms, on the closing day of the transaction.
The preprinted form had printed on it a black circle
that looked like a seal and had the word “Seal” written
under it. Also, above the line for Green’s signature were
printed the words “In witness whereof I have hereunto
set my hand and seal.” Beside Green’s signature
line was a place for a witness to sign the agreement.
Immediately above this place appeared the preprinted
words “Signed, sealed and delivered in the presence
of.” Green and Black each had lawyers looking after the
details of the transaction and each gave a copy of the

agreement to their respective lawyers. Shortly before
the closing of the sale, Green’s lawyer prepared some
final paperwork and had Green sign several important
documents. Among them was a direction to Black and
Black’s lawyer to make the cheque for the full amount
of the purchase price payable to Green. On closing,
Black’s lawyer presented to Green’s lawyer a cheque
made payable to Green for the full purchase price of
the farm. Green’s lawyer later turned over the cheque
to Green.
After the closing, Simms contacted Green to request
delivery of his commission cheque. Green replied that
neither he nor his lawyer had received a cheque for
Simms from Black’s lawyer on closing and suggested
that Simms contact Black himself since that was the
arrangement. When Simms called Black, Black stated
that as far as she was concerned she had paid for the
farm and didn’t owe anyone any more money.
Discuss the legal issues raised here and the respective arguments, rights, and liabilities of the parties.
Render a decision.

Case 8
Vivian carried on business as a plumber for many
years; she used the Home Bank for her business banking needs. In 2017, Vivian incorporated the business
as Vivian’s Plumbing Inc., and she asked the bank to
change the bank accounts to the new corporation. The
bank did so and accepted all deposits and payments
made in the corporation’s name. Some time later, the
corporation requested a line of credit from the bank in
the amount of $50,000. This was granted, provided that
Vivian personally guarantee the credit extended. Vivian
agreed and signed a guarantee.

The line of credit was never used, but the bank
did lend $75,000 to the corporation on the security
of a large contract that the corporation had obtained.
Unfortunately, the contract proved to be virtually
worthless for the corporation when the other contracting party became bankrupt, and the corporation was
unable to repay the loan. The bank then took legal
action against Vivian personally for payment.
Explain the nature of the bank’s claim and indicate
the defences (if any) that Vivian might raise.
Render a decision.
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Case 9
Morgan was visited by a travelling salesperson who
talked him into buying a machine that produced pin-on
buttons suitable for selling in bulk as advertising gimmicks, novelty slogans, and political party campaigns.
A number of good contracts would produce enough
money to cover the five instalments of $1,000 owed
for the machine. Morgan agreed to the deal, and the
machine was delivered. It took much more skill to operate than Morgan could muster. The salesperson had

effortlessly demonstrated the machine, but clearly had
skills borne of long practice. The guide to operation was
sketchy at best, and the machine consistently produced
buttons with off-centre or crumpled graphics. Morgan
tried to find the salesperson, without success. Morgan
was, however, soon found by the finance company to
which the salesperson had assigned the debt. Advise
Morgan.
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